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The exercise of the official's discretion makes the initiation of the prosecution their own and protects from liability the 
person whose information or accusation has led the official to initiate the proceedings. 


Merely providing information to the police and leaving the decision to bring charges to the sole discretion of the police cannot 


constitute the initiation of criminal proceedings for purposes of a malicious prosecution claim.! The giving of information or 
even making an accusation of criminal misconduct does not constitute a procurement of the proceedings initiated by the officer, 
as would render the information provider or accuser potentially liable for malicious prosecution, if it is left entirely to the 


officer's discretion to initiate the proceedings or not.” 


The exercise of the official's discretion makes the initiation of the prosecution their own and protects from liability the person 


whose information or accusation has led the official to initiate the proceedings.” Accordingly, a civilian complainant, by merely 
seeking police assistance or furnishing information to law enforcement authorities who are then free to exercise their own 


judgment as to whether an arrest should be made and criminal charges filed, will not be held liable for malicious prosecution." 
Merely providing to authorities information that is not false does not initiate proceedings so as to give rise to a malicious 
prosecution claim, if the decision to proceed is left to the discretion of another person such as a prosecutor, provided that an 


absence of falsity allows the prosecutor to exercise independent judgment.” Where the law enforcement official has uncontrolled 


discretion to initiate a prosecution, such discretion makes the initiation of prosecution that of the law enforcement official.° 
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Therefore, where a defendant states the facts to the prosecuting attorney, leaving the prosecutor to judge the propriety of 


proceeding with the charge, and the prosecutor thus acts on their own initiative in so doing, the defendant will not be liable.’ An 
independent investigation, following a complaint, which leads authorities to make an arrest breaks any legal causation between 


the prosecution and the complaint.® 


CUMULATIVE SUPPLEMENT 
Cases: 


Fact that it was prosecutor rather than company officers who made final decision to file criminal charges against company 
employee for allegedly impersonating law enforcement did not per se bar employee's malicious prosecution claim against 
officers, where employee asserted that officers were cause of prosecutor's initiation of prosecution. Hall v. Shaw, 147 N.E.3d 
394 (Ind. Ct. App. 2020). 
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